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SUMMARY

Anne Arundel County opposes this Petition for Special Waiver. The Petitioner is a

Baltimore, Maryland Fox television station, WBFF, that seeks waiver of the “significantly

viewed” status of the Washington, DC Fox television station, WTTG, in the unincorporated

community of Glen Burnie, in Anne Arundel County, as well as three other communities in

Howard and Harford counties.

“Significantly viewed” status is assigned to broadcast stations that have a large viewing

audience outside of their own DMA. A main purpose is to protect the right of those television

viewers to view the station on their cable system or satellite service without programming

blackouts. Historically, viewer interest in the station outside the DMA has been measured based

on over-the-air viewership. The three counties named in the Petition are in the Baltimore

Designated Market Area (DMA). WTTG is in the Washington, DC DMA but has been on the

“significantly viewed” list and available to residents of these counties for more than 40 years.

The County urges the Commission to deny the Petition for the following reasons:

 Although the Anne Arundel County was assigned to the Baltimore DMA, it is located

between Baltimore and Washington, and its residents have strong and enduring ties to the

Washington, DC DMA. It is important for all residents to continue to view WTTG

without programming blackouts.

 The Petitioner relies on stale over-the-air viewership data which was collected in 2007

and 2008, prior to the digital television transition.

 Over-the-air data is no longer a reliable measure of viewership in Anne Arundel County.

The Commission has previously recognized that high cable penetration rates could be a

factor in evaluating over-the-air viewership data. The cable and satellite penetration in

Anne Arundel County is estimated to exceed 98%. In these circumstances, it would be

inappropriate and unreasonable to change the “significantly viewed” status of WTTG in

Glen Burnie or anywhere in Anne Arundel County solely on the basis of over-the-air

viewership data.

 If the Petition is granted, it will pave the way for programming on WTTG to be blacked

out not only for residents of Glen Burnie, but due to technical cable system issues,

potentially throughout the County, disrupting the public’s viewing patterns and causing

unnecessary confusion for residents.
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FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In re:

Chesapeake Television Licensee, LLC

Petition for Special Relief for Waiver of
Section 76.92(f) & 76.106(a) of the
Commission’s Rules

Docket No. 13-181

CSR-8818-N

OPPOSITION OF ANNE ARUNDEL COUNTY, MARYLAND

Pursuant to 47 C.F.R. § 76.7, Anne Arundel County, Maryland hereby opposes the

petition for special relief (“Petition”) filed by Chesapeake Television Licensee, LLC

(“Petitioner”) in the above-captioned proceeding.

I. INTRODUCTION

Anne Arundel County has a strong interest in the outcome of this proceeding, as the

representative of both the residents of the unincorporated community of Glen Burnie which is the

target of the Petition, and of residents in the rest of the County who will also be negatively

impacted if the Petition is granted. The Petitioner seeks a change in the status of the

Washington, DC Fox television station, WTTG, a channel that has been on the “significantly

viewed” list and available to residents of the County for more than 40 years. The Petitioner asks

for the waiver of the station’s “significantly viewed” status on the basis of stale data on the over-

the-air television viewing habits of a handful of residents of the unincorporated community of

Glen Burnie, a community which itself represents just over 10% of the County’s population and

one that has strong ties to Washington, DC. If the Petition is granted, it will pave the way for

certain programming on WTTG to be blacked out not only for residents of Glen Burnie, but due
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to technical issues, potentially throughout the County, disrupting the public’s viewing patterns

and causing unnecessary confusion for residents. Not only is the data stale and limited, the

circumstances require the Commission to modify its current approach of relying solely on over-

the-air data to make this type of waiver determination. Further, a special relief petition must

meet a public interest criterion,1 and it would not serve the public interest to grant this Petition

given the unique location and history of Anne Arundel County described herein.

II. WASHINGTON DC STATIONS, ESPECIALLY WTTG, ARE
IMPORTANT VIEWING FOR RESIDENTS THROUGHOUT
MARYLAND, INCLUDING IN ANNE ARUNDEL COUNTY

Exhibit A contains a map depicting the counties of Maryland,2 and Exhibit B contains the

Commission’s “significantly viewed” stations list for Maryland counties, current as of June 28,

2013.3 The list demonstrates the importance of WTTG and Washington, DC stations to

Maryland counties generally. Every county except Cecil County, located in the most

northeastern corner of the state, and Garrett County, located in the most northwestern corner of

the state, has WTTG, on its “significantly viewed” stations list. In most counties, including

Anne Arundel, there are other Washington, DC stations on the list as well.

In light of the lengthy and widespread history of carriage of WTTG and other

Washington, DC stations throughout most of Maryland, the Petitioner’s very narrow request for

waiver seems tactical rather than evincing a meaningful change in viewing patterns in these

communities. The Petitioner seeks the waiver for only four communities – Glen Burnie in Anne

1 47 C.F.R. § 76.7(a)(4)(i) (“The petition or complaint shall . . . support a determination that a
grant of such relief would serve the public interest.”).
2 The map of Maryland counties is also available online at
http://quickfacts.census.gov/qfd/maps/maryland_map.html (last accessed July 31, 2013).
3 The Commission’s “significantly viewed” stations list is available at
http://transition.fcc.gov/mb/significantviewedstations062813.pdf (last accessed July 31, 2013).
Exhibit B contains the listings for Maryland, on pages 181-186.
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Arundel County, Ellicott City and Columbia in Howard County, and Bel Air in Harford County

– so that it may exercise its network nonduplication and syndicated exclusivity rights against

WTTG ostensibly only in these communities. The Petitioner describes these communities as

“unquestionably Baltimore-centric communities”4 creating the impression that they are all

strongly tied to the Baltimore DMA and not Washington, DC. Yet strikingly, Baltimore’s

“significantly viewed” list includes WTTG, and WTTG is not subject to the application of the

Commission’s exclusivity rules or subject to programming deletions in Baltimore, nor is

Baltimore included in this Petition.5 Indeed, since the “significantly viewed” list was created in

1972, an additional Washington, DC station was added to Baltimore’s “significantly viewed”

list, evidence of a continuing interest in Washington, DC stations even in Baltimore.6

In Anne Arundel County, the strong interest in Washington, DC stations is evidenced by

the fact that its “significantly viewed” list includes more Washington, DC stations than

Baltimore stations. There are five Washington, DC stations on the list and only four Baltimore

stations.7 The high level of interest in Washington, DC stations in Anne Arundel County is due

to its geographical and community ties to the nation’s capital. Anne Arundel County centrally

located between Baltimore and Washington, DC. The County is assigned to the Baltimore

Designated Market Area (DMA) but it could just as easily have been assigned to the

4 Petition at page 1.
5 WTTG is currently subject to program deletions in two Maryland counties, Worcester and
Somerset. See Exhibit B (page 185). These counties are located on the Delmarva Peninsula at the
southeastern most portion of Maryland and the waivers do not involve the Petitioner’s station.
6 See Exhibit B (page 182) listing WDCA under Baltimore’s list, with a “+” sign denoting the
station was added to the list after 1972.
7 See Exhibit B (page 181-2).
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Washington, DC DMA because of its very close proximity and ties to the nation’s capital.8

These ties have a long history; Annapolis served as the United States’ first peacetime national

capital from 1783 to August 1784. And these ties continue unabated today. Many Anne Arundel

County residents work in Washington, DC or in surrounding counties that lie in the Washington,

DC DMA. Numerous federal government institutions are located in the County and employ

large numbers of County residents. For example, the County is home to major military

installations, such as the United States Naval Academy and Fort George Meade. It is also home

to the National Security Agency. These are just some of the reasons why full access to local

Washington, DC stations such as WTTG is very important to Anne Arundel County residents,

including residents of Glen Burnie.9

In light of the above, it would be odd indeed for Glen Burnie or the two Howard County

communities named in the Petition – all three of which are located geographically southwest of

Baltimore and towards Washington, DC – to have a strong preference for Baltimore

programming and less interest in WTTG than the residents of Baltimore itself. But that is what

the Petitioner asks the Commission to believe.10

8 This is demonstrated quite compellingly by the digital broadcast coverage maps of WBFF and
WTTG, both of which encompass Anne Arundel County. These maps are included in Exhibit C
hereto.
9 See Declaration of Laura Neuman, County Executive, Anne Arundel County, included as
Exhibit D hereto.
10 A more likely explanation for the Petition is that, for tactical reasons, the Petitioner has
fashioned its narrow waiver request in an attempt to capitalize on the opportunity provided by
the current rules which permit it to rely on insignificant data about Glen Burnie in a community-
specific waiver application when the County-wide or system-specific data for Anne Arundel
County would not support a waiver request. By focusing only on a community with a small data
set that superficially meets the waiver requirements, the Petitioner can hope to obtain a waiver
that, while ostensibly limited to the community of Glen Burnie, will for technical reasons in all
likelihood allow the Petitioner to exercise its rights over a broader geographic area of the
County. Technical issues are discussed further in the next section. This may offer several
unmerited advantages for the Petitioner. For example, by being able to exercise its non-
duplication and syndication rights against WTTG, the Petitioner will strengthen its hand in
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III. THE COMMISSION MUST REJECT THE DATA SET ON WHICH THE
PETITION IS BASED

A. THE DATA IS STALE

The Petitioner relies on Nielsen data from February and July 2007 and February and July

2008 in the Petition filed in July 2013, more than six years after the first data samples were

taken. The data is old. Moreover, it predates a very significant development in over-the-air

broadcast network station delivery – the transition to digital television in 2009. On the basis of

the age of the data alone, the Petition should be rejected.

B. THE DATA SET IS TOO SMALL TO BE A CREDIBLE
INDICATOR OF WTTG VIEWERSHIP IN THE COMMUNITY

As discussed above, the Petitioner seeks the waiver for only one community in Anne

Arundel County, Glen Burnie. The population of Glen Burnie in the 2010 census was 67,639,

and it had 28,013 housing units. The sample size in the Petition was 8 households in 2007 and 5

households in 2008. This data set is obviously insignificant.

The small data set is undoubtedly due to the fact that the existing definition of

“significantly viewed” that was adopted by the Commission in 1972 only considers “over-the-

air” households. Anne Arundel County began issuing competitive cable TV franchises in the

1970s, and had 6 cable companies operating in the county at the same time by 1985. Today, due

to a combination of cable industry consolidation and entry into the video market by the local

telephone company, Glen Burnie, and indeed most of the County, is served by three cable

operators (Comcast, Verizon and Anne Arundel Broadband). In fact, Anne Arundel County was

retransmission consent negotiations with the cable and satellite providers because it will be able
to block the carriage of popular network programs on an alternative Fox channel carried by the
same providers. This may lead to increased programming fees that will passed through to
residents through higher prices. Or it may lead some or all of the providers to cease carriage of
WTTG due to lower viewership caused by the blackouts, or to avoid the costs of having to
manage programming blackouts.
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one of the first communities in America to lose rate regulation upon a finding of effective

competition under the competitive provider test.11 The County estimates that 78% of County

households currently subscribe to cable.12 Video service is also available from two satellite

providers (Dish and DirecTV). Estimates of satellite penetration by DMA show that subscription

to “Alternative Delivery Systems” is at 21.6% in the Washington, DC DMA and 20.9% in the

Baltimore DMA.13 As a result of these high levels of satellite and cable penetration, it is not

surprising that the number of “over-the-air” households in the County is very small, and that is

reflected in the tiny data sample for Glen Burnie relied upon in the Petition.

While the Commission has previously stated that there is no requirement that a specific

minimum number of in-tab diaries be used to calculate the average audience in a specific

community in each survey period,14 judging the viewing habits of the entire community of Glen

Burnie (and in effect potentially the entire County) based on the habits of a handful of “over-the-

air” households is simply not reasonable given the evolution of the local television viewing

market described above. And, for the reasons described below, the Commission is compelled to

modify the rules that would allow a determination to be made based on such data.

11 In the Matter of Jones Intercable Inc, 11 FCC Rcd 3583 (1996); see also In the Matter of
InterMedia Partners L.P., 12 FCC Rcd 2425 (1997).
12 This is roughly in line with cable penetration estimates for the Washington, DC and Baltimore
DMAs, which are at 74.4% and 70.8% respectively. See ADS, OTA and Wired-Cable
Penetration by DMA reported on the website of the Television Bureau of Advertising (TVB), the
not-for-profit trade association of America’s commercial broadcast television industry, available
at
http://www.tvb.org/media_comparisons/4729/ads_cable_dma?ads_archive=&sort_by=field3654
42&pg= (last accessed July 31, 2013).
13 Id.
14 Gulf-California Broadcasting Company, CSR-7050-N, 23 FCC Rcd 7406, 7411 (2008); In the
Matter of Barrington Kirksville Licensee LLC, CSR-8648-N, Memorandum Opinion & Order,
DA 13-455 (rel. March 18, 2013), ¶14.
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C. THE COMMISSION’S OWN PRONOUNCEMENTS REQUIRE IT
TO REJECT THE DATA BASED ON THE FACTS AND
CIRCUMSTANCES IN ANNE ARUNDEL COUNTY

In the County’s view, in light of the changed viewership patterns described above, the

Commission cannot grant the instant Petition and upset the status quo in place for over forty

years based solely on over-the-air viewership data such as that presented in the Petition even if

the Petitioner were to submit more current data.

The Commission has an obligation to engage in reasoned decision making.15 This

obligation commands that the now antiquated rules relying solely on over-the-air viewership data

be modified to adjust to current realities. The Commission has itself recognized that if

viewership through cable systems or satellite systems increased substantially, this could factor

against continuing to rely solely on over-the-air viewership numbers in making waiver

determinations. In the Commission’s 1986 decision concerning KCST-TV in San Diego, cited

by the Petitioner for other reasons, the Commission stated:

While not particularly germane in the instant case (in which cable penetration in
the San Diego ADI at the time the pertinent data was collected was about 40
percent), the penetration rate of the cable system could be a factor in
determining significantly viewed status. This was a concern raised by Judge
Scalia. KCST-TV, Inc. v. FCC, 699 F.2d at 1199 (Scalia, J., dissenting). In
appropriate circumstances, this will be a concern of the Commission in
evaluating off-air viewing data submitted.16

The comments of Justice Scalia which prompted the Commission’s statement are quoted at

length below as they presage with striking precision the viewership situation currently in Anne

Arundel County. Justice Scalia, dissenting from the majority opinion which struck down the

15 See Cellnet Commc’ns v. FCC, 149 F.3d 429, 442 (6th Cir. 1998) (“If the FCC’s predictions
about the level of competition do not materialize, then it will of course need to reconsider its
sunsetting provisions in accordance with its continuing obligation to practice reasoned decision
making.”).
16 In re: KCST-TV, INC.; Petition for Special Relief, 103 F.C.C.2d 407, 413 (FCC 1986)
(emphasis added).
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Commission’s approach of “once-in, always-in” for the “significantly viewed” stations list,

outlined the following concerns about relying solely on over-the-air viewership numbers as cable

subscribership increased over time:

Another compelling reason for the “once-in, always-in” approach is the
distortion of the over-the-air viewing percentages caused by cable carriage once
it is permitted. Assume, for example, a county in which a distant signal met the
“significantly viewed” percentages in the 1970 survey because of large off-the-
air viewership in the county's northeast quadrant. Assume, further, that a cable
system has since “wired” 80% of the homes in that northeast quadrant, so that
four out of five viewers who previously watched the station “off the air” no
longer do so. The station would then no longer meet the “significantly viewed”
standard, even though it is no less “local” than it ever was. There is, in other
words, no way to reconstruct off-the-air viewing patterns once cable has been
carrying the signal. It seems very likely that those viewers most loyal to a
relatively weak not-so-distant distant signal would have been first in line to “get
wired.” To be sure, the Commission’s approach permits significant viewing to be
considered as one of the relevant factors where financial distress has been shown,
but in that context it can be discounted for the sort of distortion just described and
in any event need not determine the outcome. But making such an inherently
unreliable factor the very touchstone of entitlement to relief is quite another
matter.17

As noted above, the Commission determined that a cable penetration rate of about 40% did not

give rise to concern in evaluating over-the-air viewing data. But it anticipated the cable

penetration rate would be of concern in evaluating over-the-air viewing data “in appropriate

circumstances.” The facts and circumstances surrounding the instant Petition are exactly the

type that should raise serious concerns for the Commission. These include the high penetration

rate for cable system and satellite subscribership, the geographic location of Anne Arundel

County between Baltimore and Washington, DC, the large number of Washington, DC stations

on the County’s “significantly viewed” list, the ongoing ties of County residents to the

Washington, DC area and the County-wide pattern of cable system development in the County

discussed below. These facts and circumstances all point strongly to the need for the

17 KCST-TV, Inc. v. Federal Communications Comm’n, 699 F.2d 1185, 1199 (D.C. Cir.
1983)(emphasis added; citations omitted).
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Commission to reject the possibility that it would grant this Petition, or indeed any petition for

waiver of “significantly viewed” status affecting stations in Anne Arundel County solely on the

basis of over-the-air viewership data whether on a community basis, a cable system basis, or on a

County-wide basis. The circumstances of television viewership in the County have changed too

profoundly to allow the Commission to upset viewer expectations anywhere in the County on the

basis of such “inherently unreliable” data.18 The Commission must deny the Petition and

consider crafting appropriate rules for considering future ones.

IV. BLACKING OUT PROGRAMMING ONLY IN GLEN BURNIE
WITHOUT AFFECTING THE REST OF ANNE ARUNDEL COUNTY
WILL BE DIFFICULT IF NOT IMPOSSIBLE BECAUSE ANNE
ARUNDEL COUNTY GENERALLY DID NOT DEVELOP “LOCALIZED
CABLE SYSTEMS” ON A COMMUNITY BY COMMUNITY BASIS

If the Petition is granted with respect to Glen Burnie, the Petitioner will be free to enforce

its network nonduplication and syndicated exclusivity rights against WTTG presumably only in

Glen Burnie. However, for technical reasons due to the historical development of cable systems

in Anne Arundel County, limiting the blackouts to Glen Burnie is likely to be difficult if not

impossible.

Anne Arundel County has a population of more than half a million residents.19 Exhibit E

shows the incorporated and unincorporated (designated) communities of the County based on

18 As Justice Scalia also noted, another reason for preferring the “once-in, always-in” approach
was “it avoids the disruption of the public's viewing patterns….[S]ince the mandatory carriage
and network nonduplication rules operate in tandem, that loss of the [significantly viewed] status
will permit a cable system to drop a station that cable viewers in the area have received regularly
and that at least a substantial number of such viewers regard as ‘local.’” Id.
19 Population figures referenced herein are taken from the U.S. Census Bureau’s Maryland
QuickFacts webpage available at http://quickfacts.census.gov/qfd/states/24000.html (last
accessed on July 31, 2013).
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Census Bureau data.20 As demonstrated by the blue shading on the map, only two areas of the

County are incorporated – Annapolis and Highland Beach.21 Annapolis has less than 40,000

residents, and Highland Beach has less than 100 residents. Thus, the vast majority of the

County’s residents live in unincorporated areas of the County, some of which are “census

designated places” according to the Census Bureau.22 Glen Burnie is one such census designated

place.

The Commission keeps a list of registered cable communities,23 and has previously

observed that “[d]ue to the localized nature of cable systems, cable communities were easily

defined by the geographic boundaries of a given cable system, which were often, but not always,

coincident with a municipal boundary and varied as determined on a case-by-case basis.”24 The

fact that Anne Arundel County has very few incorporated communities has meant it falls

20 The map is also available online at
http://www.mdp.state.md.us/msdc/census/cen2000/maps/PLC00/anneplc.pdf (last accessed on
July 31, 2013).
21 By contrast, Montgomery County, Maryland is geographically smaller than Anne Arundel
County yet has nearly twice the population and has 23 incorporated towns. See the list of
incorporated towns in Maryland available online at
http://www.dat.state.md.us/sdatweb/towncode.html (last accessed on July 31, 2013).
22 A “census designated place” or CDP is defined by the Census Bureau as follows: “CDP is the
abbreviation for Census designated place, the statistical counterpart of incorporated places and
are delineated to provide data for settled concentrations of population that identifiable by name
but are not legally incorporated under the laws of the state in which they are located. CDPs are
delineated cooperatively by state and local officials and the Census Bureau, following Census
Bureau guidelines.” See,
http://factfinder2.census.gov/help/en/glossary/c/census_designated_place_cdp.htm (last accessed
on July 31, 2013).
23 The current list is available here: http://www.fcc.gov/encyclopedia/cable-communities-
registered-fcc (last accessed on July 31, 2013).
24 In the Matter of Implementation of the Satellite Home Viewer Extension and Reauthorization
Act of 2004; Implementation of Section 340 of the Communications Act, 20 FCC Rcd
17278,17297 (2005) (citations omitted).
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squarely within the exception noted by the Commission, that is, its cable systems are not

coincident with municipal boundaries.

Currently, three cable operators serve residents under County-issued cable franchises,

Comcast, Verizon, and Anne Arundel Broadband. Exhibit F contains an excerpt of the

Commission’s list of registered cable communities, commonly known as CUIDs, specifying all

the currently active cable community units in Anne Arundel County. Only one of the three cable

operators serving Glen Burnie, Comcast, actually identifies Glen Burnie as a community unit.

But none of the cable systems franchised by the County were constructed to be, or are today,

community based systems. All were granted franchises to serve regions of the County. And this

is reflected in the consolidated nature of the cable systems themselves. One cable system serves

County residents from a single cable headend located in the County; another serves the County

from two headends, one located in the City of Annapolis and another located in the western part

of the County; the third serves the County from a regional headend located in a nearby county.

As a result, it is not at all clear that any of the cable systems operating in the County can

reasonably be in a position to black out programming only to viewers in Glen Burnie without

technical modifications to its system. Absent such modifications, if the Petition is granted and it

is necessary to black out programming to Glen Burnie, residents of the County not located in

Glen Burnie may also be subjected to programming blackouts although the Petition did not cover

those geographic areas.

V. THE PUBLIC INTEREST WOULD NOT BE SERVED BY GRANTING
THIS PETITION

Finally, the Commission also has a duty to act in the public interest.25 The unique

situation of Anne Arundel County described above should be taken into account when

25 Supra, note 1.
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